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President Obama  
issues executive order  
establishing paid sick leave 
for federal contractors
Betsy Katten and Shane Blackstone  
of Winston & Strawn discuss the 
responsibilities imposed on federal 
contractors and subcontractors by 
President Obama’s new executive order 
regarding paid sick leave for employees.

COMMENTARY

How to avoid and respond 
to a cybersecurity breach
With the increase in data breaches  
occurring at companies and institutions 
nationwide, Pepper Hamilton LLP  
attorneys Jan P. Levine, Sharon R. Klein, 
Angelo A. Stio III and Brian R. Zurich 
analyze how to navigate through the 
various state and federal notification 
laws.  They also suggest some corporate 
strategies for managing risk.  

EEOC PROCEDURE

9th Circuit expands scope of information available to EEOC
By Tricia Gorman, Managing Editor, Westlaw Journals

The 9th U.S. Circuit Court of Appeals has rejected a trial court ruling that the Equal 
Employment Opportunity Commission cannot subpoena the personal information 
of other company employees in its investigation of worker’s sex discrimination claim 
against a food distributor.

Equal Employment Opportunity Commission v. 
McLane Co., No. 13-15126, 2015 WL 6457965 
(9th Cir. Oct. 27, 2015).

The personal information is relevant at this stage 
in the EEOC investigation, the appeals court said, 
because it will allow the agency to interview other 
workers about their experiences at the company, 
giving context for a claim.

The three-judge panel unanimously rejected 
relevancy and privacy arguments by McLane Co., 
reversing and remanding a decision out of an 
Arizona federal court.

In a concurring opinion, Judge Milan D. Smith 
Jr. stressed concerns about worker privacy, 
particularly in light of a recent data breach 
affecting federal personnel office employees, and 

said the EEOC may want to consider risks to an 
employee’s identity when it seeks information.

Labor and employment attorney Michael Droke 
of Dorsey & Whitney, who was not involved in 
the suit, said the decision will require employers 
to produce extensive information unless they can 
show such a request is “unduly burdensome.”
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While some business sectors have begun to adapt  
to the changing technological environment,  

many organizations remain woefully underprepared.  

COMMENTARY

How to avoid and respond to a cybersecurity breach
By Jan P. Levine, Esq., Sharon R. Klein, Esq., Angelo A. Stio III, Esq., and Brian R. Zurich, Esq. 
Pepper Hamilton LLP

In light of numerous recent data breaches, 
cybersecurity has emerged as an issue 
impacting organizations ranging from the 
local hardware store to the largest multi-
national firms in the world.  In short, no 
industry is immune to the threat of a data 
breach.  

While some business sectors have begun 
to adapt to the changing technological 
environment, many organizations remain 
woefully underprepared.  According to 

(Pictured L-R) Jan Levine is a litigation partner and co-chair of the commercial litigation practice group 
at Pepper Hamilton LLP.  She is also a member of the firm’s privacy, security and data protection 
group.  She can be reached at levinej@pepperlaw.com.  Sharon R. Klein is a certified information 
privacy professional (CIPP/US) and the chair of the firm’s privacy, security and data protection group and 
partner-in-charge of its Orange County, Calif., office.  She can be reached at kleins@pepperlaw.com.   
Angelo A. Stio III (CIPP/US) is partner in the firm’s litigation and dispute resolution department and a 
member of the firm’s privacy, security and data protection group.  He can be reached at stioa@pepperlaw.com.   
Brian R. Zurich is an associate in the firm’s litigation and dispute resolution department and a member 
of the firm’s privacy, security and data protection group.  He can be reached at zurichb@pepperlaw.com.  

by industry and state and while there are 
numerous federal regulations addressing 
cybersecurity, there is no one uniform law on 
the subject.  

STATE PRIVACY LAWS 

The broadest of the cybersecurity regulations 
are the state data breach notification laws.  
The state data breach laws are not industry 
specific and therefore apply to virtually all 
organizations.  

There is essentially a three-step analysis 
to determine whether a state law requires 
notification of a data breach.  First, you must 
examine the law’s definition of a breach.  
Second, you must examine if “personal 
information” is involved.  Third, in some states 
you must apply an analysis of unauthorized 
access and risk of harm.   

Most state laws generally define a data breach 
as the unauthorized acquisition or access 
to personal information in an electronic or 
computerized format that compromises the 
data’s security, confidentiality or integrity.

Although data breach statutes vary from 
state to state, personal information generally 
includes: 

An individual’s first name, or first initial, and 
last name plus one or more of the following 
data elements:

•	 Social	Security	number.	

•	 Driver’s	 license	 or	 state-issued	 ID	 card	
number. 

•	 Financial	or	bank	account,	credit	or	debit	
card number combined with any security 
or access code, PIN or password.  

Many states exclude from this definition: 

•	 Any	publicly	available	 information	 that	
is lawfully made available to the general 
public from federal, state or local 
records or widely distributed media.

•	 Any	good-faith	access	by	an	employee	
or agent of the entity for legitimate 
business purposes only.  

Most statutes also include a data-encryption 
safe harbor, which does not require 
notification if the compromised data was 
inaccessible because of encryption.    

The final step in the data-breach notification 
analysis is to see whether the state statute 
simply requires a showing of unauthorized 
access or acquisition to trigger notification 
responsibilities or whether the statute also 
requires a showing of risk or harm from the 
unauthorized access or acquisition of the 
personal information.  

Verizon’s recent Data Breach Investigations 
Report, in 60 percent of cases, attackers were 
able to compromise an organization within 
minutes.1  

So what can organizations do to prevent or 
otherwise prepare for a cybersecurity breach?  
It is imperative to understand where and how 
your organization stores data and the laws 
applicable to that data.  

This article will focus on the legal framework.  
As an initial matter, it is important to 
understand that data security laws vary 

In addition to 47 states, the District of 
Columbia, Puerto Rico, Guam and the Virgin 
Islands have enacted statutes requiring 
notification of security breaches involving 
personal information.  Notification is based 
on the location of the affected individuals, 
not the location of the breach.  Thus, even 
one small incident could implicate the  
laws of numerous states.  Moreover, 
organizations must act quickly as notice 
deadlines range from 10 days after discovery 
of the incident to “without unreasonable 
delay.”2  
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Several states, as well as the District of 
Columbia and Puerto Rico, have data 
breach notification statutes that only 
require a showing of unauthorized access 
or acquisition: California, Georgia, Illinois, 
Minnesota, Nevada, North Dakota and 
Texas.  Generally speaking, all other states 
incorporate some showing of harm from the 
unauthorized access or acquisition.  

FEDERAL REGULATIONS

There are also numerous mostly industry-
focused federal regulations governing 
cybersecurity.  

For example, the Gramm-Leach-Bliley Act 
applies to financial institutions;3 the Health 
Insurance Portability and Accountability Act 
and the Health Information Technology for 
Economic and Clinical Health Act apply to 
the health care industry;4 and the Family 
Educational Rights and Privacy Act applies 
to educational institutions.5   

Gramm-Leach-Bliley Act

The GLBA, among other things, requires 
“financial institutions” to develop, implement 
and maintain administrative, technical and 
physical safeguards to protect the security, 
integrity and confidentiality of “nonpublic 
personal information.”6  

“Nonpublic personal information” generally 
is any information that is not publicly 
available and that:

•	 A	 consumer	 provides	 to	 a	 financial	
institution to obtain a product or service.

•	 Results	from	a	transaction	between	the	
consumer and the institution involving a 
financial product or service.

•	 A	financial	institution	otherwise	obtains	
about a consumer in connection with 
providing a product or service.

The term “financial institution” is defined as 
any business that is significantly engaged 
in activities that are financial in nature, as 
well as companies that receive information 
that is “incidental” or “complementary” to 
such financial activity.  Thus, the definition of 
financial institution is quite broad.  

The GLBA guidelines, which address 
standards for developing and implementing 
safeguards to protect customer information, 
make clear that when a financial institution 
becomes aware of an incident of unauthorized 
access to sensitive customer information, 
the institution should conduct a reasonable 
investigation to promptly determine the 
likelihood that the information has been or 
will be misused.  If the institution determines 
that misuse of its information about a 
customer has occurred or is reasonably 
possible, it should notify the affected 
customer or customers as soon as possible.7  

This notification guideline under the GLBA 
is similar to the state notification analysis 
that requires showing harm or a risk of harm 
before notification is required.  

The Federal Trade Commission enforces the 
GLBA.  While there is no private cause of 
action under the GLBA, officers and directors 
of the financial institution can be fined up 
to $10,000 for each violation, and criminal 
penalties include imprisonment for up to five 
years, a fine, or both.  Since 2005, the FTC 
has brought almost 30 cases for violation of 
the GLBA.8

HIPAA and HITECH

The Health Insurance Portability and 
Accountability Act and the Health Information 
Technology for Economic and Clinical Health 
Act, better known as HIPAA and HITECH, 
set forth privacy and security protections 
required for the health care industry.  

The primary HIPAA/HITECH regulations 
include the “Standards for Privacy of 
Individually Identifiable Information,” known 
as the “Privacy Rule,” the “Security Standards 
for the Protection of Electronic Protected 
Health Information,” known as the “Security 
Rule,” and the “Breach Notification Rule.”9  

The Privacy Rule addresses uses and 
disclosures of “protected health information,” 
or PHI, as well as individuals’ rights to access, 
amend and restrict their PHI and to receive 
an accounting of their PHI.  

Under the Security Rule, covered entities and 
business associates are required to ensure 
the confidentiality, integrity and availability 
of all electronic PHI that the entity creates, 
receives, maintains or transmits, and to 
otherwise protect against reasonably 
anticipated potential breaches, as well as 
ensuring that their employees comply with 
the law.  

The Breach Notification Rule requires 
covered entities to provide notification for 
breaches of unsecured or unencrypted PHI to 
the affected individuals, the U.S. Department 
of Health and Human Services, and major 
print or broadcast media for breaches 
affecting more than 500 residents of a state 
or jurisdiction.  

HHS enforces HIPAA and HITECH through 
the Office of Civil Rights.  HIPAA enforcement 
actions are usually initiated by a compliant.  
OCR then conducts an investigation.  If the 
evidence indicates that the entity was not in 
compliance, OCR will attempt to resolve the 
case with the covered entity via voluntary 
compliance.  If the entity does not take 
action to resolve the matter in a way that 
is satisfactory, OCR may impose a money 
penalty.

Additionally, following the passage of the 
HITECH Act, state attorneys general have 
authority to file civil actions for damages 
or injunctions in federal courts to enforce 
HIPAA, and OCR can conduct HIPAA audits.  

Generally, there is no private right of action 
under HIPAA.  However, there are examples 
of  state courts ruling that HIPAA’s lack of 
a private right of action does not preclude 
common law or statutory claims for 
unauthorized disclosure of medical records.  
Additionally, state courts have considered 
HIPAA’s standards as the applicable 
standard of care governing handling of 
medical records.10

Family Educational Rights and  
Privacy Act

FERPA applies to any public or private 
elementary, secondary or post-secondary 
school and any state or local education 
agency that receives federal funds.11  

FERPA limits access to a student’s education 
records.  

The Family Policy Compliance Office 
implements FERPA’s requirements.  

FERPA does not contain specific breach 
notification requirements.  Rather, it protects 
the confidentiality of education records by 

It is imperative to 
understand where  

and how your organization 
stores data.

State data breach laws are 
not industry specific and 

therefore apply to virtually 
all organizations.  
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requiring documentation of each disclosure.  
The federal regulations, nonetheless, 
encourage direct notification if, for example, 
the compromised data includes student 
Social Security numbers or other identifying 
information that could lead to identity theft.  

Similarly, FERPA does not require that 
an institution notify the Family Policy 
Compliance Office in the event of a data 
breach; however, is nonetheless generally 
considered a best practice to do so.  

FERPA does not provide a private cause of 
action for individuals to sue to enforce the 
federal funding provisions.  

Instead, the Family Policy Compliance 
Office is responsible to investigate FERPA-
related complaints, and federal funds may 
be withheld from any school or educational 
agency that fails to comply with the law’s 
regulations.  

Other federal law considerations

The GLBA, HIPPA/HITECH and FERPA are 
far from the only federal laws regulating 
cybersecurity.  

However, they provide basic examples of 
federal cybersecurity regulations applicable 
to various organizations.  

Other examples of federal regulations 
include the following:  

•	 The	 Securities	 and	 Exchange	
Commission’s Regulation S-P which 
generally requires broker-dealers, 
investment advisers and other financial 
firms to protect confidential customer 
information from unauthorized release 
to unaffiliated third parties.12

•	 The	 Cable	 Communications	 Policy	 Act	
of 1984, which regulates the ability of 
cable operators to collect, disseminate 
and retain personally identifiable 
information.13

•	 The	Video	Privacy	Protection	Act,	which	
applies to “video tape service providers” 
and prohibits disclosure of personally 
identifiable information concerning any 
consumer.14

•	 The	 Federal	 Information	 Security	
Modernization Act of 2014, which 
requires federal agencies and their 
third-party contractors to develop, 
implement and comply with certain 
cybersecurity standards.15

•	 The	 federal	 Driver’s	 Privacy	 Protection	
Act, which generally prohibits disclosure 
of any individual’s personal information 
obtained by a department of motor 
vehicles.16

•	 The	Children’s	Online	Privacy	Protection	
Act, or COPPA, which provides online 
protections for children under 13 years 
old.17

•	 Several	 FTC	 regulations,	 including	
Section 5 of the Federal Trade 
Commission Act prohibiting unfair and 
deceptive practices.18  

•	 The	 Controlling	 the	 Assault	 of	 Non-
Solicited Pornography and Marketing 
Act, or CAN-SPAM, and the Computer 
Fraud and Abuse Act.19  

There are also numerous employment-
related statutes that include privacy 
protections such as the Americans with 
Disabilities Act, the Family and Medical Leave 
Act, the Fair Credit Reporting Act, and Title II 
of the Genetic Information Nondiscrimination 
Act of 2008.20    

ADDRESSING A DATA BREACH

What should an organization do to address 
a breach in light of state and federal privacy 
regulations?  

As a threshold matter, the best time for 
addressing a data breach or cyberattack is 
before the breach occurs.  By having robust 
policies and procedures in place, together 
with a response team and appropriate 
training, organizations will be armed for 
data breaches and cyberattacks that are now 
commonplace.  

Among other things, organizations should 
review their insurance coverage.  Many 
providers now offer cyberinsurance coverage 
and officers and directors may be covered by 
a directors and officers policy for decisions 
related to a data breach.     

In the event of a cybersecurity breach, 
however, there is no one-size-fits-all 
approach.  Nonetheless, taking the following 
actions will help to address most state and 
federal regulations: 

•	 Gather	 information	 and	 determine	
what types of data were compromised, 
including whether the information was 
encrypted, which may require external 
computer forensic assistance.

•	 Determine	whether	notice	is	necessary,	
which in some instances may require a 
risk-of-harm analysis and the assistance 
of outside legal counsel.

•	 Decide	 who	 needs	 to	 be	 notified,	
such as individuals affected, law 
enforcement (e.g., local police or state 
attorneys general), consumer reporting 
agencies (usually only if more than 
1,000 individuals are implicated), or 
government regulators. 

•	 Determine	 when	 notice	 must	 be	
provided, usually in the most expeditious 
time possible to provide an accurate 
notice and without unreasonable delay, 
but, in Puerto Rico for example, within 
10 days after the violation is detected.

•	 Draft	and	send	the	necessary	notices.		

CONCLUSION

It is not a question of whether your 
organization will suffer a cyberbreach, but 
when.   Organizations that understand what 
information is collected and maintained, the 
purpose of collecting and maintaining such 
information, the individuals that have access 
to it, the security measures that protect the 
information, and the laws and regulations 
that apply to the information are far better 
prepared to reduce the risks associated with 
cyberbreaches and to more effectively take 
appropriate action when a breach occurs.   
As outlined above, the time to plan for a 
cyberbreach is before the breach occurs 
by developing policies and procedures, 
implementing and monitoring security 
systems, conducting breach roundtables to 
test preparedness and having a team in place 
ready to mobilize when that cyberbreach 
ultimately occurs.  WJ

Most state laws generally define a data breach as the 
unauthorized acquisition or access to personal information  
in an electronic or computerized format that compromises  

the data’s security, confidentiality or integrity.
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NOTES
1 See Verizon Enter. Solutions, 2015 Data 
Breach Investigations Report (2015), http://
vz.to/1K2pCSp

2 Generally, the outside limit under federal 
legislation, e.g., under HIPAA, is 60 days.

3 15 U.S.C. §§ 6801-09. 

4 Pub. L. Nos. 104-191 & 111-5, § 13402.

5 20 U.S.C. § 1232g.

6 15 U.S.C. § 6801(a).

7 See 12 C.F.R. Pt. 364, App. A. 

8 Fed. Trade Comm’n, Federal Trade 
Commission 2013 Privacy and Data Security 
Update, available at http://1.usa.gov/1O3YgNB.

9 See 45 C.F.R. Pts. 160, 162 & 164.   

10 See Sharon R. Klein, Jan P. Levin, Rebekah A.Z. 
Monson and Angelo A. Stio III, Connecticut 
Supreme Court Allows Plaintiffs to Circumvent 
HIPAA’s No Private Right of Action Clause, PePPer 
Hamilton llP Client alert (Nov. 25, 2014), 
available at http://bit.ly/1Q42rKD.  

11 The statute’s regulations are available at 
34 C.F.R. Pt. 99.

12 17 C.F.R. Pt. 248.

13 47 U.S.C. § 521.

14 18 U.S.C. § 2710.

15 44 U.S.C. § 3551.

16 18 U.S.C. § 2721.

17 7 U.S.C. § 231.

18 15 U.S.C. §§ 41-51.

19 15 U.S.C. § 7701 & 18 U.S.C. § 1030.  

20 42 U.S.C. § 12101; 29 U.S.C. § 2601; 15 U.S.C. 
§ 1681; & 42 U.S.C. § 2000ff.
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COMMENTARY

President Obama issues executive order establishing  
paid sick leave for federal contractors
By Betsy Katten, Esq., and Shane Blackstone, Esq. 
Winston & Strawn

On Labor Day September 7, 2015, President 
Barack Obama signed an Executive Order 
–Establishing Paid Sick Leave for Federal 
Contractors–requiring covered federal 
contractors and subcontractors to offer their 
employees up to seven days of paid sick leave 
per year.

According to a White House press release, 
the Executive Order will offer approximately 
300,000 people working on federal contracts 
with the ability to earn up to seven days of 
paid sick leave each year.  For all covered 
contracts, solicited or awarded, on or after 
January 1, 2017, workers will earn a minimum 
of one hour of paid sick leave for every 30 
hours worked (although contractors will be 
free to offer more generous amounts at their 
discretion).  

Contractors may not set a limit on the total 
accrual of paid sick leave per year, or at any 
point in time, at less than 56 hours.  The 
Order allows workers to use paid sick leave 
to care for themselves, a family member, 
such as a child, parent, spouse, or domestic 
partner, or another loved one, as well as for 
absences resulting from domestic violence, 
sexual assault, or stalking.

to be provided from an appropriate individual 
or organization with the minimum necessary 
information establishing a need for the 
employee to be absent from work.  

The contractor shall not disclose any 
verification information and shall maintain 
confidentiality about the domestic violence, 
sexual assault, or stalking, unless the 
employee consents or when disclosure is 
required by law.

NOTICE & CERTIFICATION 

Pursuant to the Order, paid leave must be 
provided upon the oral or written request 
of an employee that includes the expected 
duration of the leave, and is made at least 
seven calendar days in advance where the 
need for the leave is foreseeable, and in other 
cases, as soon as is practicable.  

A contractor may only require certification 
issued by a health care provider for paid 

For all contracts solicited or awarded on or after  
Jan. 1, 2017, workers will earn a minimum of one hour  

of paid sick leave for every 30 hours worked.

sick leave for employee absences related to 
physical or mental illness, injury, or medical 
care for themselves or family members, of 
three or more consecutive workdays, with 
the certification to be provided no later 
than 30 days from the first day of the leave.  
However, if three or more consecutive days 
of paid sick leave is used for the purposes 
related to domestic violence, sexual assault, 
or stalking, documentation may be required 

ADDITIONAL PROVISIONS

The Order additionally provides that paid sick 
leave, among other things:

•	 Carry	over	from	one	year	to	the	next	and	
be reinstated for employees rehired by 
a covered contractor within 12 months 
after a job separation.

•	 Is	 in	 addition	 to	 a	 contractor’s	
obligations under the Service Contract 
Act and Davis-Bacon Act, and that 
contractors may not receive credit 
toward their prevailing wage or fringe 
benefit obligations under those Acts 
for any paid sick leave provided in 
satisfaction of the requirements of this 
order; and

•	 May	 be	 satisfied	 where	 a	 contractor’s	
existing paid sick leave policies 
(provided in addition to the fulfillment of 
Service Contract Act or Davis-Bacon Act 
obligations, if applicable) if the amount 
of such paid leave is made available to 
all covered employees and may be used 
for the same purposes and under the 
same conditions.

The Order does not require a covered 
contractor to make a financial payment 
to an employee upon a separation from 

Betsy Katten (L) is counsel in Winston & Strawn’s Chicago office, where she is responsible for 
development, maintenance and oversight of the labor & employment practice’s work product 
management systems.  She also assists with coordinating client development, training and 
communication activities, and is a member of the firms’ knowledge management team.  She can 
be reached at bkatten@winston.com.  Shane Blackstone (R) is a partner in the firm’s labor and 
employment practice in Chicago.  He defends employers of all sizes in class and collective actions, 
including those involving employment discrimination and harassment, wage-and-hour, tort and 
contract, and ERISA benefits claims.  He can be reached at sblackstone@winston.com.  Reprinted 
with permission.
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employment for accrued sick leave that has 
not been used, but unused leave is subject 
to reinstatement upon a rehiring of the 
employee.  

Additionally, under the Order, covered 
contractors may not interfere with, or in 
any other manner discriminate against an 
employee for: (i) taking, or attempting to 
take, paid sick leave as provided for under 
the Order, or (ii) in any manner asserting, or 
assisting any other employee in asserting, 
any right or claim related to this order.  

The Order does not excuse noncompliance 
with, or supersede any applicable federal, 
state, or local law, or a collective bargaining 
agreement requiring greater paid sick leave 
or leave rights than those provided for under 
the Order.

Finally, the Order directs the Secretary 
of Labor to issue necessary and 
appropriate implementing regulations 
by September 30, 2016, including:  
(i) providing necessary exclusions from the 
requirements set in the Order; (ii) defining 
terms used; and (iii) requiring contractors 
to make, keep, and preserve such employee 
records as the Secretary deems necessary 
and appropriate for the enforcement of the 
Order or the regulations thereunder.

The guaranteed provision of paid sick leave 
is likely to spread beyond federal employees 
and federal contractors.  In the White House 
press release, the President calls for Congress 
to pass federal legislation providing leave 
to millions more workers by passing the 
Healthy Families Act, which would require 
all businesses with 15 or more employees 
to offer up to seven paid sick days each 
year.  Additionally, the release restates the 
President’s calls for states and cities to pass 
similar state and local legislation expanding 
paid leave.  WJ

NEWS IN BRIEF

DEAF BARISTA SUES STARBUCKS FOR DISCRIMINATION

A deaf woman who worked as a barista for Starbucks from 2007 to 2014 alleges in an Arizona 
federal court suit that the coffee chain failed to accommodate her disability.  The suit includes 
claims under the Americans with Disabilities Act and Title I of the Civil Rights Act.  According to the 
complaint, the company repeatedly denied Laura Roberts the accommodations she requested, 
including a sign language interpreter at staff meetings and training.  A new store manager 
stopped giving her a written schedule, the suit says.  Roberts alleges she was fired in January 
2014 after filing a discrimination claim with the Equal Employment Opportunity Commission 
seven months earlier.  The store maintained it fired her for having visible tattoos, according to 
the complaint.  The suit seeks unspecified damages, including back pay, reinstatement with 
accommodations and injunctive relief to end the company’s alleged discrimination.

Roberts v. Starbucks Coffee Co., No. 15-cv-2067, complaint filed (D. Ariz. Oct. 15, 2015).

Related Court Document: 
Complaint: 2015 WL 6150894

KROGER SETTLES SEXUAL HARASSMENT SUIT FOR $42,500

Nationwide grocery chain Kroger Co. has agreed to pay $42,500 to a former employee to 
settle a sexual harassment suit filed in September 2014 by the Equal Employment Opportunity 
Commission, the agency announced in a statement Nov. 13.  The EEOC alleged the company failed 
to stop a male worker from sexually harassing a teenage female worker during her employment.  
Under a consent decree filed Nov. 12 in the U.S. District Court for the Eastern District of Arkansas, 
the company also agreed to provide its sexual harassment policy to employees at its North 
Little Rock location, and to train managers at that location on sexual harassment, including 
supervisors’ responsibilities for sexual harassment report.

Equal Employment Opportunity Commission v. Kroger Co. et al., No. 14-cv-564, consent 
decree filed (E.D. Ark., W. Div. Nov. 12, 2015).

AEROSPACE REPAIR FIRM REMOVES UNPAID-BENEFITS SUIT  
TO FEDERAL COURT

A Kansas aerospace maintenance company says an employee’s suit over unpaid wages and 
benefits belongs in federal court under the Employee Retirement Income Security Act.  John 
Riley sued Aviation Business International LLC in the Sedgwick County District Court after the 
company stopped paying his salary in April, his complaint says.  Riley says ABI owes him more 
than $23,000 in unpaid wages, plus nearly $21,000 in unpaid medical expenses and deductibles 
from multiple medical procedures in 2014.  The suit claims breach of contract and violation of 
the Kansas Wage Payment Act.  Riley included ABI’s insurance broker, James Havers-Strong, 
as a defendant, claiming the broker negligently misrepresented Riley’s insurance coverage.  
The defendants removed the suit to the U.S. District Court for the District of Kansas, saying the 
company’s health benefits plan is an ERISA plan, so Riley’s claim regarding unpaid medical 
expenses falls under the federal statute.

Riley v. Aviation Business International LLC et al., No. 6:15-cv-01352, removal notice filed  
(D. Kan. Nov. 5, 2015).

Related Court Documents: 
Removal notice: 2015 WL 6774572 
Complaint: 2015 WL 6774573
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AGE DISCRIMINATION

IBM can’t shut down age bias class action
(Reuters) – Two former IBM employees who say the company lied about  
downsizing in order to replace them with younger workers can proceed with  
a proposed class action, a U.S. judge ruled Nov. 9.

REUTERS/Reuters Photographer

In order to receive severance packages, the suit says, 
employees had to sign agreements waiving their right to bring 

age-discrimination claims stemming from the layoffs.

McCormack et al. v. IBM Corp., No. 14- 
3242, 2015 WL 6866300 (S.D.N.Y. Nov. 9, 
2015).

U.S. District Judge Kenneth Karas in 
Manhattan denied a motion by IBM and its 
lawyers at Jones Day to dismiss the 2014 suit, 
rejecting the company’s claims that legal 
waivers the former employees signed in order 
to receive severance packages precluded 
them from bringing age-discrimination 
claims.

The plaintiffs say that in 2013 IBM told them 
it was downsizing and offered a number of 
older workers severance packages.  In order 
to receive the severance, employees had to 
sign agreements waiving their right to bring 
age-discrimination claims stemming from 
the layoffs.

The suit claims New York-based IBM violated 
the Age Discrimination in Employment Act 
and the Older Workers Benefit Protection 
Act, a 1990 federal law that requires the 
waivers employees sign when they are laid 
off to be “knowing and voluntary.”

Judge Karas on Nov. 9 said the case could 
proceed because of conflicting claims by 
IBM and the plaintiffs that warrant further 
discovery.

“The court cannot determine from the 
pleadings alone whether [the plaintiffs] 
signed the separation agreements knowingly 
and voluntarily, and thus cannot resolve 
the factual issue of whether the waivers are 
enforceable,” Judge Karas wrote. 

IBM and its attorneys did not immediately 
return requests for comment.  Nor did well-
known civil rights attorney Michael Sussman 
of Sussman & Watkins, who represents the 
plaintiffs.

IBM is just one of several tech giants to face 
claims that it forced out older employees in 
favor of younger workers, who are generally 
cheaper and seen as having more cutting-
edge skills.

Facebook in 2013 settled claims by the 
California Department of Fair Employment 
and Housing stemming from a job posting 
seeking recent college graduates.  The 
company paid no financial penalties but did 
agree not to mention preferred graduation 
dates in job ads.

Google was hit earlier this year with a 
proposed class action in federal court in San 
Francisco, and Twitter is facing claims in a 
2014 lawsuit in California state court from 
a 57-year-old former manager who says he 
was pushed out to make way for workers in 
their 20s. Heath v. Google Inc., No. 15-cv-
1824, 2015 WL 1848086, complaint filed 
(N.D. Cal. Apr. 22, 2015); Taylor v. Twitter 
Inc., No. CGC-14-540444, 2014 WL 3613234, 
complaint filed (Cal. Super. Ct., S.F. Cty. 
July 9, 2014).  WJ

(Reporting by Daniel Wiessner)

Attorneys:
Plaintiffs: Michael H. Sussman, Sussman & 
Watkins, Goshen, N.Y.

Defendant: Alison B. Marshall, Jones Day LLP, 
Washington; Matthew W. Lampe, Jones Day LLP, 
New York

Related Court Document: 
Opinion: 2015 WL 6866300

See Document Section B (P. 31) for the opinion.
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WAGE AND HOUR (ON-CALL SHIFTS)

Clothing retailers fail to pay unutilized on-call workers,  
class actions say
By Tricia Gorman, Managing Editor, Westlaw Journals

Retailers that require workers to call in to find out about additional shifts and then fail to pay workers who report  
essentially “tie up” the earning power of low-wage workers in violation of California wage laws, two state court class 
actions claim.

because they were not needed.  The retailers 
fail to pay workers the “reporting time pay” 
for reporting to work or calling in unless they 
work a full shift, the suits say.

“In reality, these on-call shifts are no different 
than regular shifts, and [the retailers have] 
misclassified them in order to avoid paying 
reporting time in accordance with applicable 
law,” the plaintiffs say.

The uncertain nature of on-call shifts hurts 
workers’ lives, the complaints say, preventing 
them from finding additional employment, 
making it difficult for them to find child care 
on short notice and inhibiting workers’ ability 
to make plans for non-work hours.

Kennedy and Robinson, who are represented 
by the same attorneys, seek to represent all 
past and present nonexempt workers who 
have worked for Forever 21 or BCBG since 
October 2011.

The suits accuse the defendants of failure 
to pay owed wages or provide accurate 
wage statements, as well as violation of the 
California unfair-competition law, Cal. Bus. 
& Prof. Code § 17200.  They seek unspecified 
compensatory and economic damages, 
unpaid wages, and statutory penalties.  WJ

Attorneys:
Plaintiffs: Richard K. Bridgford and Michael H. 
Artinian, Bridgford Gleason & Artinian, Newport 
Beach, Calif.; Jason M. Frank and Scott H. Sims, 
Eagan Avenatti LLP, Newport Beach; Patrick 
McNicholas and Michael J. Kent, McNicholas & 
McNicholas, Los Angeles

Related Court Documents: 
Kennedy complaint: 2015 WL 6869904 
Robinson complaint: 2015 WL 6869898

Kennedy et al. v. Forever 21 Retail Inc.,  
No. BC597806, complaint filed (Cal. Super. 
Ct., L.A. Cty. Oct. 14, 2015).

Robinson et al. v. BCBG Max Azria Group 
LLC, No. BC597311, complaint filed (Cal. 
Super. Ct., L.A. Cty. Oct. 8, 2015).

The wage policies of retailers Forever 21 and 
BCBG Max Azria represent a “new form of 
wage theft,” according to the nearly identical 
class actions filed in the Los Angeles County 
Superior Court.

Richard K. Bridgford of Bridgford 
Gleason & Artinian, one of the plaintiffs’ 
attorneys in both cases, said in a statement 
that the suits involve a relatively new 
phenomenon, the issue of on-call workers, 
but they speak to the bigger issue of living 
wages for low-income workers.

”Technology, including mobile phones and 
email, have given employers more access 
than ever to their employees and can tie up 
the lives and earning abilities of workers who 
must call in several hours before their regular 
shift,” Bridgford said.

Workers who are brought in to work and sent 
home because they are not needed without 
compensation have no firm income that they 
can count on, he added.

Plaintiffs Raalon Kennedy, who worked 
for Forever 21 Retail Inc. in 2013, and 
Robynette Robinson, who worked for BCBG 
for seven months ending in March, allege 
the companies treat on-call hours differently 
from regularly scheduled shifts in order to 
avoid paying workers.

The retailers’ wage policies 
represent a “new form of 
wage theft,” the suits say.

California Wage Order 7-2001 

Reporting Time Pay

(A) Each workday an employee is required to report for work and does report, but is not 
put to work or is furnished less than half said employee’s usual or scheduled day’s work, 
the employee shall be paid for half the usual or scheduled day’s work, but in no event for 
less than two (2) hours nor more than four (4) hours, at the employee’s regular rate of pay, 
which shall not be less than the minimum wage.

– Cal. Code Regs., tit. 8, § 11070(5)(A)

California Wage Order 7-2001 requires 
employers to pay workers “reporting time 
pay” of half their usual workday up to four 
hours when an employee calls in or reports 
for an on-call shift, even if they are not 
needed to work or if they only work a partial 
shift.

According to the suits, the retailers schedule 
on-call shifts on days when an employee is 
not scheduled to work and at the beginning 
or end of a regular shift.  Workers must call in 
two hours ahead of the shift to find out if they 
need to report to work.

The plaintiffs say sometimes they were told 
to come in for a shift only to be sent home 
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ARBITRATION (CLASS-ACTION WAIVERS)

California appeals court rejects class-action waiver  
in trucker’s employment agreement
By Tricia Gorman, Managing Editor, Westlaw Journals

A California appeals court has reversed its earlier ruling and now says a clause in a truck driver’s employment contract 
barring class actions and requiring individual arbitration of disputes is unenforceable under state law.

In a 2007 decision the California Supreme Court  
said class-action waivers in employment contracts  
are unenforceable when the waiver would prevent  

employees from vindicating their rights.

Class-action waiver factors

Four factors to determine the 
enforceability of a class-action waiver:

•	 The modest size of the potential 
individual recovery. 

•	 The potential for retaliation against 
members of the class. 

•	 The fact that absent members of 
the class may be ill-informed about 
their rights.

•	 Other real-world obstacles to the 
vindication of class members’ rights 
to overtime pay through individual 
arbitration.

– Gentry v. Superior Court,  
42 Cal. 4th 443 (Cal. 2007).

Garrido v. Air Liquide Industrial U.S. LP,  
No. B254490, 2015 WL 6451011 (Cal. Ct. 
App., 2d Dist., Div. 2 Oct. 26, 2015).

In June the same three-judge panel of the 
state Court of Appeal’s 2nd District said a 
trial court improperly denied the employer’s 
motion to compel arbitration in the trucker’s 
class action over missed meal breaks because 
none of his claims fell within exemptions to 
federal or state laws that would permit a 
class-action suit.

The Los Angeles County Superior Court 
denied the company’s motion to compel 
arbitration in December 2013, citing Gentry.  

The contract’s class-action waiver is 
unenforceable, the Superior Court said, 
because Garrido’s inability to proceed with a 
class action would impede his rights.

Six months after the trial court denied 
Air Liquide’s motion for arbitration, the 
California Supreme Court handed down a 
decision in Iskanian v. CLS Transportation 

because the law contains an exemption 
for interstate commerce contracts  It said, 
however, that Air Liquide’s arbitration  
motion should have been granted because 
the state arbitration law allows employers  
to include class-action waivers in contracts.

According to the appellate opinion, the panel 
rejected Garrido’s contention that Gentry 
was still applicable because he failed to 
support his arguments.

GENTRY STILL APPLIES

On rehearing, the appeals court said Garrido 
provided additional briefing in support of his 
arguments that the employment contract’s 
class-action waiver is unenforceable under 
Gentry.

The panel noted that the high court in 
Concepcion, a consumer class action, did 
not specifically address Gentry, but the state 
high court applied the ruling to Gentry in its 
Iskanian decision.

On the driver’s petition for rehearing, 
however, the appeals court said that while 
the Federal Arbitration Act does not apply in 
the case, state law does and the agreement’s 
class-action waiver cannot be enforced 
based on the state Supreme Court’s decision 
in Gentry v. Superior Court, 42 Cal. 4th 443 
(2007).

In Gentry, the state high court said class-
action waivers in employment contracts 
are unenforceable when the waiver would 
prevent employees from vindicating their 
rights.

ARBITRATION ORIGINALLY OK

According to the appellate opinion, Mario 
Garrido worked as a truck driver for Air Liquide 
Industrial from 2009 to2011 transporting the 
company’s gases around California and into 
neighboring states.

Garrido filed a class action in June 2012, 
alleging Air Liquide failed to provide 
mandated meal breaks and violated state 
unfair-business-practice rules.

Los Angeles LLC, 59 Cal. 4th 348 (2014), 
which said a 2011 U.S. Supreme Court 
class-action-waiver ruling trumps Gentry 
and allows enforcement of employment 
contracts that require workers to arbitrate 
disputes individually.

In AT&T Mobility LLC v. Concepcion, 131 S. Ct. 
1740 (2011), the high court ruled 5-4 that 
states cannot ban class-action waivers in 
arbitration agreements because the Federal 
Arbitration Act preempts state laws banning 
such waivers.

In June the appeals court determined that  
the FAA does not apply in Garrido’s case 
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According to the appeals court, the Iskanian 
court said the FAA preempts Gentry’s rule 
against waivers but did not address a case 
such as that brought by Garrido, in which the 
FAA was not applicable.

The appellate panel concluded that Gentry is 
still applicable when the FAA is not involved, 
and it said the trial court properly concluded 
that the Air Liquide contract waiver is 
unenforceable under Gentry.

“Under Gentry, if the trial court ‘concludes 
… that a class arbitration is likely to be a 
significantly more effective practical means 
of vindicating the rights of the affected 
employees than individual litigation or 
arbitration, and … the disallowance of 
the class action will likely lead to a less 
comprehensive enforcement of overtime 
laws for the employees …, it must invalidate 
the class arbitration waiver,’” the panel said.

According to the appeals court, Garrido 
provided evidence, including information 
on his potential monetary recovery against 
Air Liquide and the possibility of retaliation 
against workers, to support the trial court’s 
conclusion.

“In light of these determinations, the trial 
court correctly found that a class proceeding 
here would be a significantly more effective 
way of allowing employees to vindicate their 
statutory rights,” the appeals court said.  WJ

Attorneys:
Plaintiff-respondent: Robert L. Esensten, 
Esensten Law, Los Angeles

Defendant-appellant: Nancy E. Pritikin, Littler 
Mendelson, San Francisco; Dominic J. Messiha 
and Jennifer Tsao, Littler Mendelson, Los 
Angeles

Related Court Document: 
Opinion on rehearing: 2015 WL 6451011

See Document Section C (P. 42) for the opinion.

ARBITRATION (CLASS-ACTION WAIVERS)

American Express vows to fight NLRB  
ruling on class-action waivers
(Reuters) – American Express Co. said Nov. 11 it will appeal a recent labor 
board decision faulting the company for requiring workers to sign class-action 
waivers, teeing up the chance for another court to rule on a board standard 
that some state and federal courts have already rejected.

Amex could appeal the ruling to the 9th 
Circuit because the class-action waiver issue 
originated in the NLRB’s Phoenix office, or 
in the District of Columbia Circuit, a venue 
that is always available for challenging board 
decisions.  Amex spokeswoman Marina 
Norville said the company is still reviewing 
its options.

The NLRB has continued to rule against 
class-action waivers despite the 5th 
Circuit reversals under its doctrine of non-
acquiescence, which says the board need 
not abandon a legal position just because a 
circuit court has rejected it.

It is unclear whether a reversal from the 9th 
Circuit or District of Columbia Circuit would 
change the board’s position, but it has been 
“pretty stubborn on this one,” said Michael 
Harper, a professor at Boston University 
School of Law. 

While Harper said he sympathizes with the 
board’s position on class-action waivers as a 
matter of policy, he doubts the decisions will 
stand up in court.

“Ultimately, the board is going to lose on 
this,” Harper said.  “If they went to the 
Supreme Court, they would have no chance.”  
WJ

(Reporting by Robert Iafolla)

Attorneys:
Employer: Richard Rosenblatt, Morgan Lewis & 
Bockius, Princeton, N.J.; Ross Friedman, Morgan 
Lewis & Bockius, Chicago; Sharon Lisitzky, 
Morgan Lewis & Bockius, Miami

Employees: David Ricksecker, Woodley & 
McGillivary, Washington

Related Document: 
Opinion: 363 NLRB No. 40

Amex Card Services Co., No. 28-ca-123865, 
363 NLRB No. 40 (N.L.R.B. Nov. 10, 2015).

On Nov. 10 the National Labor Relations 
Board found that the waivers were illegal 
under its 2012 decision in D.R. Horton Inc., 
357 NLRB No. 184 (N.L.R.B. Jan. 3, 2012), 
and its 2014 ruling in Murphy Oil USA Inc., 361 
NLRB No. 72 (N.L.R.B. Oct. 28, 2014), both of 
which have been overturned by the 5th U.S. 
Circuit Court of Appeals.

Despite the reversals, the NLRB maintains 
that class-action waivers violate workers’ 
rights to concerted action under the National 
Labor Relations Act.  The 5th Circuit has said 
the board in its decisions failed to give proper 
weight to the Federal Arbitration Act and that 
waivers do not affect any basic rights granted 
by the NLRA.  D.R. Horton Inc. v. NLRB, 737 
F.3d 344 (5th Cir. Dec. 3, 2013); Murphy Oil 
USA Inc. v. NLRB, No. 14-60800, 2015 WL 
6457613 (5th Cir. Oct. 26, 2015).

The Nov. 10 ruling stems from a collective 
action filed in the U.S. District Court for the 
District of Arizona by workers in the credit 
card company’s Phoenix call center.  In 
2012 the workers alleged Amex violated the 
Fair Labor Standards Act by failing to pay 
overtime for work before the start of a shift 
and during meal breaks and by not including 
awards or premiums for certain shifts in how 
it calculates overtime.

The workers filed a charge with the NLRB 
against Amex in 2014 after the company moved 
to compel individual arbitration.  Although 
Amex and the call center workers reached a 
confidential settlement in September, other 
Amex workers who might sue the company as 
a group could cite the NLRB’s decision in an 
attempt to avoid arbitration.
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WRONGFUL TERMINATION

Tavern can’t fire workers over Facebook  
‘likes,’ appeals court affirms
By Melissa J. Sachs, Senior Legal Writer, Westlaw Journals

A Connecticut sports bar violated a federal labor law when it fired two  
employees for “liking” and responding to a former co-worker’s Facebook post  
about their wages and tax liabilities, a federal appeals court has affirmed.

REUTERS/Rick Wilking

Three D LLC v. National Labor Relations 
Board, Nos. 14-3284 and 14-3814, 2015 WL 
6161477 (2d Cir. Oct. 21, 2015).

The National Labor Relations Board found 
the employees engaged in protected activity 
when they discussed their employer’s tax 
withholding on Facebook, and the 2nd U.S. 
Circuit Court of Appeals agreed.

Additionally, the employees did not 
disparage the bar or even mention its name 
in their Facebook posts, which meant they 
did not lose protection of the National Labor 
Relations Act, 29 U.S.C. § 158(a)(1), the 2nd 
Circuit opinion said.

Employees may lose the federal labor law’s 
protections if their activity is considered 
disloyal or if it reflects poorly on the 
employer’s brand, the opinion said.

That was not the case here, the panel said.

The appeals court upheld the NLRB’s decision 
that Three D LLC, which does business as 
Triple Play Sports Bar and Grille, violated 
the federal labor law when it interrogated 

the employees for their Facebook posts, 
threatened to discharge and then discharged 
them for their protected activity.

SIGNIFICANT SIGNAL?

Keith A. Markel, a labor and employment 
partner with Morrison Cohen LLP, said the 
decision was somewhat expected because 
the employees’ Facebook posts specifically 
mention work-related matters that could 
fall under the umbrella of the labor law’s 
protected activity.

“The decision nonetheless signals one of 
the first times that the NLRB, or any court, 
has addressed the significance of whether 
a Facebook ‘like’ constitutes protected 
concerted activity under the act,” he said.

Tim Stephenson, a labor and employment 
partner at Kirkland & Ellis, also remarked about 
the significance of a court decision involving 
employees’ social media communications 
about employment conditions.

Right now, however, the opinion is 
unpublished, he pointed out. 

This means the decision applies to Three D 
but will not generally be considered binding 
precedent in the 2nd Circuit or other courts, 
he said.

“Should the court reverse course and publish, 
the decision would have precedential effect 
in the 2nd Circuit and be more likely to be 
cited in other jurisdictions,” he said in an  
Oct. 26 email.

Neither Markel nor Stephenson was 
involved with the lawsuit or administrative 
proceedings.

Although the NLRB asked the 2nd Circuit to 
publish the summary order, the panel denied 
the motion Oct. 27.

THE NLRB DECISION

According to the board’s decision in the 
case, Three D employees Jillian Sanzone and 
Vincent Spinella participated in protected 
activity when they expressed on Facebook 
that Triple Play Sports Bar & Grille may have 
miscalculated employees’ tax withholdings.

The Facebook thread also mentioned 
that they intended to raise this workplace 
concern at an upcoming staff meeting, the 
three-member panel said.  Three D LLC, 
361 N.L.R.B. No. 31 (Aug. 22, 2014).  

Two of the panelists also found the bar’s 
“Internet/blogging” policy unlawful.  
The policy used imprecise language — it 
prohibited “inappropriate discussions” — 
which employees could reasonably construe 
as chilling protected activity, the panel’s 
majority said. 

The board reversed an administrative law 
judge’s decision on this issue, and the 2nd 
Circuit panel upheld the board’s decision, 
affirming the bar’s blogging/Internet policy 
violated the workers’ rights.

LESSONS ABOUT ‘LIKING’

The 2nd Circuit’s decision shows why 
employers need to pay attention to their 
social and other media policies, Stephenson 
at Kirkland & Ellis said.

He also warned that employees’ Facebook 
posts may not always be protected.

“This is a developing area of labor law 
in which there will be differing opinions 
and different outcomes in similar factual 
circumstances,” he said.
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Labor and employment attorney Robert A. 
Boonin, a member at the law firm Dykema, 
noted the opinion is somewhat fact-
specific but cautioned what it may mean 
for companies seeking to discipline their 
employees for social media activity.

“Before employers take any action against 
employees for their social media postings, 
they should confer with counsel,” Boonin 
said.  “Employers taking action in these cases 
will be walking on thin ice, so extra care is 
needed.”

Judith A. Williams-Killackey, a labor and 
employment partner at Quarles & Brady, 
mentioned some practical lessons employers 
may take away from the opinion when 
drafting social media policies.

“The 2nd Circuit’s decision re-emphasizes 
the importance of avoiding the use of vague 
statements in policies,” she said.

Additionally, employers should not simply 
state that an Internet or blogging policy is 
not intended to violate employees’ rights and 
expect that to pass scrutiny of the NLRB, she 
said.

“Employers should consider using examples 
to further explain what type of conduct is 
prohibited under a policy as a means of 
clearly defining expectations and avoiding 
any suggestion that the policy is intended to 
infringe on employees’ rights under the act,” 
Williams-Killackey added.

Boonin and Williams-Killackey were not 
involved in the lawsuit or administrative 
proceedings.  WJ

Attorneys:
Petitioner (Three D): Melissa A. Scozzafava and 
Eric M. Grant, Yamin & Grant, Waterbury, Conn.

Respondent (NLRB): Richard F. Griffin Jr., 
Heather S. Beard and Jill A. Griffin, National 
Labor Relations Board, Washington

Related Court Document: 
Order: 2015 WL 6161477

Social media postings in the workplace 

Labor and employment attorneys at major U.S. law firms speak about the recent 
decision in Three D LLC v. National Labor Relations Board, Nos. 14-3284 and 14-3814, 
2015 WL 6161477 (2d Cir. Oct. 21, 2015), and what this case means for the future.

Westlaw Journals: Was this decision expected?  

Tim Stephenson, Kirkland & Ellis: The court’s decision in this 
developing area of labor law is not surprising giving the extent 
to which circuit courts defer to the NLRB, even when they may 
disagree with board conclusions, as long as the court decides the 
board’s decision is supported by substantial evidence and is not 
clearly inconsistent with law.  

Westlaw Journals: What will this decision mean for employees moving forward?

Keith A. Markel, Morrison Cohen LLP: Employees should 
appreciate that employers have access to social media and 
are monitoring their communications to make sure that their 
online posts comply with their social media policies and the law.  
Employees should feel good, however, that not every alleged 
defamatory or obscene statement posted online will result in the 
loss of their protections under the National Labor Relations Act.  
Employees nonetheless should remember to focus their online 

comments, and now their “likes,” to the terms and conditions of their employment, and 
not personal attacks on their employers.  Employees should also make sure to read their 
employer’s social media policies before posting anything online to make sure they fully 
understand and appreciate their rights before they speak their mind, especially if such 
comments are directed toward customers.

Westlaw Journals:  What will employers now need to consider when drafting their 
Internet, blogging or social media policies?

Robert A. Boonin, Dykema: Many employers are wondering 
if they can draft valid social media policies given the NLRB’s 
aggressive attempts to pull in the reins on such policies.  Some 
are forgoing having such policies and instead are opting to handle 
issues as they may arise under ordinary workplace conduct rules.  
If the employer still believes that some regulation of social media 
use by employees is necessary, then the policies must be carefully 
and narrowly drafted so that employees clearly understand where 

the line is drawn and that they may engage in legal concerted activity online and thereby 
speak with freely with respect their wages, hours and working conditions.

Westlaw Journals: What are some takeaways from the decision?

Judith A. Williams-Killackey, Quarles & Brady: The 2nd Circuit’s 
decision re-emphasizes the importance of avoiding the use of 
vague statements in policies.  Employers should consider using 
examples to further explain what type of conduct is prohibited 
under a policy as a means of clearly defining expectations and 
avoiding any suggestion that the policy is intended to infringe 
on employees’ rights under the [National Labor Relations] Act.  
Employers should also not expect that simply stating in a policy 

that the policy is not intended to restrict activity protected by the act will somehow “save” 
the employer from a finding that the language in a policy is overly broad.
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INDEPENDENT CONTRACTORS

Case to Watch: Tucson taxi drivers are employees  
under new standard
(Reuters) – A novel U.S. labor board ruling that classified 200 Arizona taxi drivers as employees rather than independent 
contractors signals that unions could face a lower legal hurdle to organize drivers.

AAA Transportation/Yellow Cab, No. 28- 
RC-106979, decision issued (N.L.R.B., 
Region 28 Oct. 23, 2015).

For decades, the National Labor Relations 
Board’s legal test for determining taxi drivers’ 
employment status hindered their right to 
organize.  Most taxi drivers were found to be 
independent contractors and not employees, 
which meant that although they could join 
unions, employers were not obligated to 
bargain with them.

But in late October an NLRB regional director 
applied the board’s revised test from a  
2014 case, FedEx Home Delivery Inc., 361 
NLRB No. 55 (N.L.R.B. Sept. 30, 2014), 
to a taxi driver case for the first time and 
found drivers were employees of AAA 
Transportation/Yellow Cab in Tucson.

Key to the Oct. 23 opinion from Regional 
Director Cornele Overstreet in Phoenix 
was the drivers’ reliance on the company’s 
dispatch system and their general lack of 
control over their working conditions.  The 
ruling means the drivers can collectively 
bargain with the company if they vote to form 
a union.

Although Overstreet’s ruling does not have 
the precedential weight of a board decision, 
advocates for taxi drivers pointed to the 
application of FedEx as a potential game 
changer in the fight to unionize.

The United Steelworkers, Office and 
Professional Employees International Union 
and a few other unions include taxi drivers, 
but union density remains low in the industry.  
The AFL-CIO granted the National Taxi 
Workers Alliance a charter in 2011 in a move 
to include labor organizations representing 
workers who aren’t covered by labor laws.

The taxi alliance encompasses six 
professional associations rather than unions 
with bargaining rights, said Bhairavi Desai, 
the group’s executive director.  Desai said the 

alliance would file classification challenges  
in locations where drivers depend on  
dispatch systems.

AAA Yellow Cab said in a statement that 
it plans to appeal the decision, calling it a 
departure from long-established precedent.

“For more than half a century, the NLRB has 
taken the position that taxicab operators 
who leased their vehicles and retained all of 
the proceeds from fares were independent 
operators, and that is the model to which 
AAA Yellow Cab has adhered in Tucson,”  
the company said.

The case began in 2013 when the Tucson 
Hacks Association filed a petition with the 
NLRB to represent drivers at AAA Yellow 
Cab.  Overstreet initially dismissed the 
petition because he found that the drivers 
were independent contractors.  But the hacks 
association appealed, and the board sent  
the case back to Overstreet in 2015 to apply 
its FedEx decision.

In the board’s 2014 decision finding that 
FedEx drivers were employees, the NLRB 
made explicit another factor — actual 
entrepreneurial opportunity — in addition to 
the 10-part common law test for independent 
contractors. 

Perhaps more crucially, Overstreet said 
the refined independent contractor test’s 
emphasis on actual working conditions 
over contractual terms required careful 
consideration of the economic and structural 
realities of the relationship between the 

cab company and the drivers.  The drivers 
were unable to operate as independent 
businesses, one of several factors he used to 
determine the drivers are employees.

Prior to the FedEx ruling, the NLRB found 
that drivers were independent contractors 
if they paid a fixed lease regardless of how 
much they made and didn’t have to tell the 
company about their earnings, Overstreet 
said.

Melvin Schwarzwald, general counsel for 
the Office and Professional Employees 
International Union, who filed the petition 
with the NLRB on behalf of the Tucson Hacks 
Association, said the Fed Ex decision had 
changed the legal playing field for classifying 
taxi drivers.

“Every time there was a classification 
challenge, you used to get a pro forma 
analysis looking at whether the driver pays 
a lease and has to account for earnings, 
and that was the end of the analysis,” said 
Schwarzwald.  “The facts haven’t changed, 
but the analysis has.”

Schwarzwald predicted that taxi drivers all 
over the country could be reclassified as 
employees under a similar application of 
the FedEx decision.  But he said drivers in 
large cities who get fares largely through 
passenger hails rather than company 
dispatch systems would continue to be 
classified as independent contractors.

But James Evans, an attorney with Alston & 
Bird who has represented cab companies, 
said FedEx did not substantively change the 
independent-contractor test for drivers and 
predicted Overstreet’s ruling will ultimately 
be overturned in federal court.  WJ

(Reporting by Robert Iafolla)

Attorneys:
Employer: Laurent Badoux, Greenberg Traurig, 
Phoenix

Petitioner: Melvin Schwarzwald, Schwarzwald 
McNair & Fusco, Cleveland
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TOXIC EXPOSURE

Policy ambiguous on covering occurrence of Legionnaire’s disease, 
appeals panel says
A foundry’s insurance policy is ambiguous on whether it covers an employee’s claim that he got pneumonia from being 
exposed at work to the bacteria that causes Legionnaire’s disease, the Wisconsin Court of Appeals has ruled.

Connors v. Zurich American Insurance Co. 
et al., No. 2014AP2990, 2015 WL 5972551 
(Wis. Ct. App. Oct. 15, 2015).

Ramos v. Charter Oak Insurance Co.,  
No. 2014AP2039, 2015 WL 5972555 (Wis. 
Ct. App. Oct. 15, 2015).

A three-judge appeals panel reversed 
summary judgment favoring the insurer, 
saying the policy’s detailed pollution 
exclusion is “susceptible to more than one 
interpretation by a reasonable insured.”

Patrick Connors sued Grede Foundries Inc., 
his employer, for negligently exposing him 
to the Legionella pneumophila bacteria, 
according to the panel’s opinion.

The first recognized cases of Legionnaire’s 
disease occurred in 1976 at a convention where 
221 attendees developed the disease and 34 
died.  The disease is usually transmitted by 
inhaling bacteria-contaminated water vapor. 

In Connors’ case, the opinion said that a 
federal agency found water in cooling towers 
near the foundry’s fresh air intakes contained 
the bacteria.

Connors alleged the foundry negligently 
maintained its cooling towers, allowing 
growth of the bacteria that caused his 
exposure.

The foundry was covered by a liability 
insurance policy with Charter Oak Fire 
Insurance Co.

Charter Oak moved in the Sauk County 
Circuit Court to dismiss Connors’ complaint 
on grounds that the policy’s pollution 
exclusion bars coverage, according to the 
appeals court opinion.

To support that the policy excluded vapor-borne bacteria, the 
insurer pointed to policy language that defines pollutants as 

“any solid, liquid, gaseous or thermal irritant or contaminant.”

The opinion said the exclusion provision lists 
four categories of “pollutants,” including 
petroleum fuel, lubricants and additives; 
chlorinated and halogenated solvents and 
their byproducts; coal tar and the byproducts 
of manufactured gas; and all pesticides and 
inorganic chemicals.

Connors opposed the motion, saying the 
exclusion could be interpreted as only 
applying to industrial or environmental 
pollution, not to the bacteria in his claim, 
according to the opinion.

The trial judge granted the insurer’s motion, 
finding the pollution exclusion barred 
coverage for Connors’ injuries.  Connors 
appealed.

Charter Oak argued the appeals panel 
should interpret the pollution exclusion 
using case law on the insurance industry’s 
standard pollution exclusion.

The panel disagreed, saying Charter Oak’s 
policy went beyond the insurance industry’s 
standard pollution exclusion to create a 
different, more specific definition of pollution.

“While there would be no coverage if the 
policy here included the standard pollution 
exclusion language only … the specific, 
detailed endorsement language makes the 
difference,” the panel said.

The exclusion lists and defines four categories 
of pollution that would be byproducts of 
industrial operations but does not explicitly 

exclude mist- or vapor-borne bacteria, the 
panel said.

To support that the policy excluded vapor-
borne bacteria, Charter Oak pointed to policy 
language that defines pollutants as “any 
solid, liquid, gaseous or thermal irritant or 
contaminant.” 

However, the panel said the policy only 
begins with broad language “that is then 
significantly modified.”

“We conclude that the specifically identified 
substances provision is susceptible to more 
than one interpretation by a reasonable 
insured, and therefore is ambiguous,” the 
panel said.

On the same day the panel handed down its 
decision favoring Connors, it also issued a 
ruling favorable to a plaintiff in a similar case, 
Roy A. Haug.

In that case, the court reversed summary 
judgment against Haug, who claimed 
he became ill after inhaling Legionella 
pneumophila bacteria during walks near the 
Grede Foundries.  The appeals court cited its 
analysis in Connors’ case.  WJ

Related Court Documents: 
Connors opinion: 2015 WL 5972551 
Ramos opinion: 2015 WL 5972555
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“Employers should expect an increase 
in demands for information about other 
employees when responding to EEOC or state 
discrimination charges,” Droke said.  “The 
EEOC will likely become more aggressive  
in using and suing to enforce subpoenas  
for information in charge investigations.”

RELEVANT AND NECESSARY 
INFORMATION

The case came before the 9th Circuit after the 
U.S. District Court for the District of Arizona 
refused to enforce an EEOC subpoena 
against McLane for information related to 
the company-mandated employee strength 
test.  EEOC v. McLane Co., No. 12–02469, 
2012 WL 5868959 (D. Ariz. Nov. 19, 2012).

Damiana Ochoa filed a sex discrimination 
claim with the EEOC against the food 
distributor in 2008 after she was fired for 
failing to pass the physical capability test 
following her maternity leave.

She alleged the company violated Title VII of 
the Civil Rights Act by discriminating against 
her based on her gender when it terminated 
her employment.  She had worked for 
McLane for eight years.

According to the appellate opinion, McLane 
requires all employees in physically 
demanding positions to take the strength 
test as a condition of employment when they 
start with the company or return from a leave 
of 30 days or more.

Ochoa’s job involved enough strength to  
pull a stack of 25 empty totes to staging  
areas (requiring about 145 pounds of force), 
lifting totes onto a roller belt, and lifting, 
lowering, carrying or sliding 40-pound 
wooden pallets, according to an April 25, 
2008, filing with the EEOC.

In investigating Ochoa’s claims, the EEOC 
asked the company for information about  
the test and the employees who have  
taken it.

McLane provided some general information, 
including the gender, job class and test 
scores, the opinion said, but refused to 

provide “pedigree information” — names, 
addresses, Social Security numbers and 
phone numbers — of the test takers.  Instead, 
a unique employee number identified each 
worker.

McLane also refused to provide information 
about when and why it had terminated 
employees who failed the test, the appellate 
opinion said.

The EEOC filed a subpoena enforcement 
action against the company in Arizona 
federal court in 2012.

U.S. District Judge G. Murray Snow  required 
McLane to provide some additional 
information, including the date on and 
position for which the test was administered, 
but denied the subpoena for the pedigree 
information and termination reasons.

The personal information was not necessary 
for the agency to determine if the company 
used the strength test in a discriminatory 
way, the judge said.  He did not provide a 
reason for denying the information related to 
terminations.

The EEOC appealed, and the 9th Circuit panel 
reversed the decision in part and vacated in 
part, finding that the requested information 
is relevant to the agency’s investigation.

“At the investigative stage, the EEOC is trying 
to determine only whether ‘reasonable cause’ 
exists ‘to believe that the charge is true,’” 
the panel said.  “So the relevance standard 
in this context sweeps more broadly than it 
would at trial.”

The EEOC can use the information to contact 
other employees about their experiences with 
the strength test, and it needs the personal 
data in order to conduct these interviews, the 
panel said.

The appeals court rejected McLane’s 
argument that the EEOC cannot show 
that the information is necessary for its 
investigation.

“[T]he governing standard is not ‘necessity’; 
it is relevance.  If the EEOC establishes that 
the evidence it seeks is relevant to the charge 
under investigation, we have no warrant to 
decide whether the EEOC could conduct 
the investigation just as well without it,”  
the appeals court said.

The panel further rejected McLane’s 
contention that it was trying to protect 
the privacy of its employees, noting that 
the U.S. Supreme Court denied such an 
argument in University of Pennsylvania v. 
EEOC, 110 S.Ct. 577 (1990).  In that case, the 
high court said the civil rights law included 
a “balance between granting the EEOC 
access to relevant evidence and protecting 
confidentiality interests by imposing strict 
limitations on the public disclosure of 
information.”

Judge Smith agreed with the panel ruling, 
but his concurring opinion noted the recent 
rash of data breaches, including one affecting 
millions of federal government workers.  In re 
U.S. Office of Pers. Mgmt. Data Sec. Breach 
Litig., MDL No. 2664, 2015 WL 6044952 
(J.P.M.L. Oct. 9, 2015).

“While we, as a court, are not in a position 
in this case to weigh the concerns present 
in any particular data gathering and storage 
protocol, the EEOC would be well advised to 
consider these issues in the collection of data 
in this case,” Judge Smith said.  WJ

Attorneys:
Plaintiff-appellant: James Tucker, U.S. Equal 
Employment Opportunity Commission, 
Washington

Defendant-appellee: Ronald E. Manthey and 
Ellen L. Perlioni, Morgan, Lewis & Bockius, Dallas; 
Joshua R. Woodard and Ashley T. Kasarjian,  
Snell & Wilmer, Phoenix

Related Court Document: 
Opinion: 2015 WL 6457965

See Document Section A (P. 25) for the opinion.

EEOC
CONTINUED FROM PAGE 1

“Employers should expect an increase in demands for 
information about other employees when responding to EEOC 
or state discrimination charges,” said labor and employment 

attorney Michael Droke of Dorsey & Whitney.  
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RECENTLY FILED COMPLAINTS FROM WESTLAW COURT WIRE*

*Westlaw Court Wire is a Thomson Reuters news service that provides notice of new complaints filed in state and federal courts nationwide, 
sometimes within minutes of the filing.

Case Name Court
Docket 

#
Filing 
Date Allegations Damages Sought

Al-Muhtaseb v. 
GSL Properties                                 
2015 WL 6734815

Or. Cir. Ct.    
(Multnomah)

15-cv-
29759 11/3/15

GSL Properties terminated employee after she 
took leave under the Oregon Family Leave Act. $400,000, fees and costs

McGinley v. 
McDonalds Corp. E.D. Pa.

2:15-cv-
6056 11/4/15

McDonald’s Corp. failed to pay plaintiff medical 
and long-term-disability benefits because of 
her disabilities.

Damages for unpaid 
benefits and expenses, 
interest, fees and costs

Colon-Sierra 
v. Municipality 
of Barceloneta                   
2015 WL 6750025

D.P.R. 3:15-cv-
2739 11/4/15

Defendant director of the Headstart program 
fired all employees who are affiliated with the 
New Progressive Party when the Headstart 
Program was transferred to the municipality of 
Barceloneta, Puerto Rico, a popular Democratic 
Party municipality.

$10.5 million in 
compensatory and punitive 
damages; statutory, tort, 
double and liquidated 
damages; $5,433 in 
severance pay; back and 
front pay; equitable, 
declaratory and injunctive 
relief; interest; fees and 
costs

Turner v. Comcast 
Communications             
2015 WL 6774329

Ga. 
Super. Ct.   
(Clayton)

2015-cv-
4334 11/4/15

Comcast Communications wrongly terminated 
plaintiff because she was physically disabled 
due to a medical condition.

Injunctive relief, 
reinstatement of 
employment and benefits, 
compensatory damages, 
costs

Knoke v. Wack Co. 
dba McDonalds                   
2015 WL 6774331

Or. Cir. Ct.    
(Multnomah)

15-cv-
30030 11/4/15

McDonald’s employee says she was routinely 
harassed by co-workers who used racial slurs 
and sexist remarks, the company failed to 
forward money to the federal government 
after the IRS garnished her wages for unpaid 
taxes, and she was wrongfully terminated after 
reporting workers spitting in customers’ food.

$999,999 in damages, fees 
and costs

Henry v. American 
Federation of 
State, County 
and Municipal 
Employees                      
2015 WL 6869902

Md. Cir. Ct.   
(Baltimore)

24-C-15-
005570 11/6/15

American Federation of State, County and 
Municipal Employees and the Maryland 
Department of Juvenile Services forced plaintiff 
to resign after he disclosed misconduct by 
individuals working for DJS.

$3.4 million in 
compensatory and punitive 
damages, interest, costs

United States v. 
Triborough Bridge 
and Tunnel Authority               
2015 WL 6957073

E.D.N.Y. 1:15-cv-
6417 11/10/15

Plaintiff seeks to enjoin defendant MTA Bridges 
and Tunnels from implementing pregnancy-
related discriminatory practices.

Injunctive relief, back pay, 
interest

Thomas v. 1000 Inc.        
2015 WL 7068799

Or. Cir. Ct.    
(Multnomah)

15-cv-
30608 11/12/15

1000 Inc. terminated plaintiff in retaliation 
when she filed a workers’ compensation claim 
after suffering a workplace injury.

$150,000, fees and costs
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LABOR AND PUBLIC EMPLOYMENT NEWS

SCHOOL DISTRICT’S DISCIPLINE OF UNION ORGANIZER 
VIOLATES IELRA SECTION 14(A)(3)

Ruling: The Illinois Educational Labor Relations Board noted that the 
administrative law judge’s non-precedential decision was final and 
binding only on the parties to the case.  The ALJ decided that a school 
district violated Illinois Educational Labor Relations Act provisions by 
disciplining a school paraprofessional for sending a certain email to 
support staff.  The email offered thoughts on a deceased colleague 
but also included comments favoring unionization.  In part, the ALJ 
determined that the paraprofessional was subjected to adverse 
employment actions because of her email, and that the factors of 
proximity of time, disparate treatment and shifting explanations 
provided evidence of causation.

What it means: As the ALJ explained, in order to establish an IELRA 
Section 14(a)(3) violation, charging party was required to show that she 
engaged in protected union activity, that the employer was aware of 
that activity and that the employer took adverse employment action 
against her in response to that activity.

Gronewold and Hinsdale Township High School District 86, 32 PERI 74 
(Ill. Educ. Labor Relations Bd. Oct. 15, 2015).

COURT UPHOLDS GRIEVANCE ARBITRATION 
AWARD DIRECTING RESTORATION OF CERTAIN PAY 
DIFFERENTIAL

Ruling: In an unpublished decision, the New Jersey Superior Court 
Appellate Division upheld the Chancery Division’s confirmation of 
a grievance arbitration award.  Evidence supported the arbitrator’s 
conclusion that a municipal employer violated the parties’ negotiations 
agreement by unilaterally discontinuing a certain pay differential in 
January 2011, the court found.  The arbitrator’s award, which included 
a directive for the employer to restore that pay differential, did not 
contravene public policy, the court concluded.

What it means: The appeals court noted that it will engage in an 
extremely deferential review when a party to a negotiations agreement 
seeks to vacate an arbitrator’s award.  That high level of deference 
springs from the strong public policy favoring the use of arbitration to 
resolve labor-management disputes, the court observed.

International Association of Fire Fighters, Local 1197 v. Township of 
Edison, 42 NJPER 57 (N.J. Super. Ct. App. Div. Sept. 25, 2015).

COURT NIXES APPEAL FROM PROMOTIONS DECISION 
AFFECTING STATE TROOPERS

Ruling: In an unpublished decision, the New Jersey Superior Court 
Appellate Division dismissed the unions’ appeal from the promotions 
decision of the state police employer.  It noted that the parties’ 
negotiations agreement did not give covered members the right to file 
a grievance challenging a decision by the attorney general to deny a 
promotion.  The appeals court determined that the issues raised in the 
appeal were not ripe for review at this time.

What it means: The court noted that in determining if a controversy 
is ripe for adjudication, it will consider the fitness of issues for judicial 
review and consider the hardship to the parties if judicial review was 
withheld at that time.

New Jersey State Troopers Fraternal Association et al. v. New Jersey 
Department of Law and Public Safety, 42 NJPER 58 (N.J. Super. Ct. 
App. Div. Oct. 7, 2015).

PERB REAFFIRMS POSITION FAVORING MMBA FACT 
FINDING AT UNION’S REQUEST

Ruling: The California Public Employment Relations Board upheld 
an administrative grant of a union’s request for fact finding pursuant 
to Meyers-Milias-Brown Act Section 3505.4 and PERB Regulation 
32802.  PERB rejected the employer’s appeal from that administrative 
determination despite the employer’s contention that PERB should 
re-examine its position regarding MMBA fact finding.

What it means: PERB reaffirmed its prior determination that MMBA 
fact finding is available for any “differences” over any matter within the 
scope of representation, so long as the union makes a timely request 
and the dispute is not subject to any statutory exception.

City and County of San Francisco and Operating Engineers, Local 3,  
40 PERC 74 (Cal. Pub. Emp’t Relations Bd. Oct. 15, 2015).

DISTRICT LOSES BID TO EXCLUDE SECRETARIAL 
POSITION AS CONFIDENTIAL

Ruling: Where the petitioned-for position of administrative secretary-
payroll/tax collection did not satisfy the statutory definition of a 
confidential employee, a Pennsylvania Labor Relations Board hearing 
examiner dismissed a school district’s petition, which sought to  
clarify an existing nonprofessional unit to exclude the position as 
confidential under Sections 301(13)(i) and (ii) of the Public Employee 
Relations Act.

What it means: A party seeking to exclude an employee from 
a bargaining unit on the basis of confidential status under  
Sections 301(13)(i) and (ii) of PERA bears the burden of demonstrating 
that certain statutory exclusions apply.  Specifically, the moving party 
must show that the employee works in the personnel offices of the 
employer; is privy to the relevant determinations of the employer’s 
labor policy, or works in a close and continuing relationship with an 
individual associated with collective bargaining on behalf of the 
employer.  Here, the district was unable to satisfy that burden because 
record evidence clearly demonstrated the administrative secretary was 
not privy to the district’s relevant labor policy and did not work in the 
district’s personnel office.  Additionally, her entry of data in spreadsheet 
form for use by the district’s business manager in negotiations, was 
insufficient to establish she worked in a close continuing relationship 
with a member of the district’s negotiations team.

In the Matter of the Employees of Midd-West School District,  
47 PPER 44 (Pa. Labor Relations Bd., H. Exam’r Oct. 19, 2015).



20  |  WESTLAW JOURNAL  n  EMPLOYMENT © 2015 Thomson Reuters

PA. SUPREME COURT REVERSES LOWER COURT’S 
DECISION, FINDS ANIMUS IN DISCHARGE DECISION

Ruling: The state high court ruled the Pennsylvania Commonwealth 
Court erred in determining anti-union animus motivated the 
termination of two youth care workers captured on video surveillance 
removing snack chips from a co-worker’s open mailbox.  In reversing the 
lower court’s decision reported at 45 PPER 66 (2013), the Pennsylvania 
Supreme Court determined the Pennsylvania Labor Relations Board 
properly examined the totality of the circumstances in finding the 
union met its burden of proving the workers’ protected organizing 
activity motivated the discharge decision.

What it means: Discrimination based on protected activity will give rise 
to an unfair-practice finding if the employer is unable to demonstrate it 
would have taken the adverse employment action even in the absence 
of the protected activity.  Here, record evidence supported a finding 
of disparate treatment where the county employer failed to follow 
the progressive discipline policy in deciding to terminate the workers 
for taking a small bag of snacks from a co-worker.  The state high 
court reasoned the PLRB exercised its discretion in making credibility 
determinations and imputing the supervisor’s knowledge of the 
employees’ organizing activity to the decision maker, who ultimately 
decided to terminate them for theft.

Lancaster County v. Pennsylvania Labor Relations Board et al.,  
47 PPER 45 (Pa. Oct. 27, 2015).

SERB POSSESSES JURISDICTION OVER OHIO EMPLOYEES 
ASSIGNED TO KENTUCKY PLANT

Ruling: The Ohio State Employment Relations Board adopted the 
reasoning set forth in an administrative law judge’s recommended 
determination and clarified an existing deemed-certified bargaining 
unit of municipal employees to include the classification of Meldahl 
plant operator.  The board concluded the municipal employer retained 
jurisdiction over employees assigned to the plant, notwithstanding the 
physical location of the hydroelectric plant in the state of Kentucky.

What it means: Under Ohio law a public employer is defined as “the 
state or any political subdivision of the state located entirely within 
the state, including, without limitation, any municipal corporation with 
a population of at least five thousand according to the most recent 
decennial census.”  Here, the city of Hamilton was located entirely within 
the state of Ohio and met the 5,000 population threshold for purposes 
of satisfying the statutory definition of a public employer under Ohio 
Rev. Code § 4117.01(B).  Although the at-issue employees were assigned 
to a work site in another state, SERB declined to read Ohio Rev. Code 
§ 4117.02(J) as limiting SERB’s jurisdiction to those employees assigned 
to work in the state of Ohio.  The board noted such an interpretation 
misconstrued the context of the statute, which referenced the physical 
location of the board’s office or meeting location, not the employees 
over which it exercises jurisdiction.  Similarly, the requirement that 
the city comply with the laws of Kentucky did not excuse the city from 
complying with the applicable Ohio law, the board determined.

In the Matter of International Union of Operating Engineers, Local 
20 and City of Hamilton, 33 OPER 30 (Ohio State Emp’t Relations 
Bd. Oct. 29, 2015).

DORMANCY OF VACATION POLICY PRIVILEGES 
EMPLOYER’S DELAYED UNILATERAL IMPLEMENTATION

Ruling: The National Labor Relations Board Division of Advice 
declined to find that the employer, Fox Television Stations, violated  
Section 8(a)(5) of the National Labor Relations Act when it 
implemented the vacation portion of its final and last best offer some 
18 months after declaring impasse and implementing other proposals.  
In the absence of evidence that the parties broke the impasse during 
the period between the employer’s declaration of impasse and the 
implementation of the new vacation policy, the Division of Advice 
rejected claims that the employer’s actions rose to the level of an unfair 
practice.

What it means: After the declaration of an impasse, an employer may 
unilaterally implement changes in existing terms and conditions 
of employment so long as the employer’s pre-impasse proposal 
encompasses the changes.  Additionally, since an employer is free to 
implement all or portions of its last, best and final offer, the NLRB 
considers “dormant” any unimplemented portions, which are subject 
to later negotiation if the parties elect to do so.  Here, the parties 
were still at overall impasse, and the union made no effort to bargain 
the unimplemented vacation policy.  Therefore, where there was no 
evidence of bad faith, the employer was privileged to implement the 
one-week vacation reduction contained its last, best and final offer.

Fox Television Stations Inc., 43 NLRB AMR 7 (N.L.R.B., Div. of Advice 
Sept. 8, 2015).

DIVISION OF ADVICE FINDS NO UNFAIR PRACTICE  
IN TERMINATION FOR DISLOYALTY

Ruling: Although a union representative engaged in protected 
concerted activity when he met with co-workers to discuss working 
conditions, the National Labor Relations Board Division of Advice 
concluded the union-employer did not violate Section 8(a)(1) of the 
National Labor Relations Act when it terminated the representative 
for disloyalty based on his contemplated election run against the 
incumbent union president.  The Division of Advice declined to find 
the discussions on working conditions were a motivating factor in the 
employer’s termination decision.

What it means: Under Section 8(a)(1) of the NLRA, a union acting as an 
employer may not interfere with the right of its employees to engage 
in Section 7 protected concerted activities for the purpose of mutual 
aid and protection.  However, this guaranteed right does not extend 
to “activities designed solely for changing the management hierarchy.”  
Here, the charging party was unable to establish a prima facie showing 
of improper motivation because there was insufficient record evidence 
the union employer knew the charging party participated in protected, 
concerted discussions with other employees about working conditions.

UFCW, Local 655, 43 NLRB AMR 8 (N.L.R.B., Div. of Advice Sept. 18, 
2015).
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CASINO LAWFULLY SUMMONS POLICE IN RESPONSE TO 
UNION’S PROJECTED ORGANIZING MESSAGE

Ruling: The National Labor Relations Board Division of Advice 
recommended the dismissal of a union’s claim that a casino operator, 
Holdings Acquisition Co., infringed on the rights of union organizers 
when it called the police in response to the union’s use of a spotlight to 
project the message “Shame on Rivers” on the wall of the employer’s 
facility.  The message was part of the union’s organizing campaign, 
which also included the distribution of red buttons and stickers bearing 
the word “fairness” to casino patrons on the public sidewalk in front of 
the casino and at the front entrance.  Based on evidence the call was 
motivated in part by the casino’s reasonable concern that the union’s 
conduct interfered with its legally protected property interests, the 
Division of Advice concluded the employer did not violate Section 8(a)(1)  
of the National Labor Relations Act by summoning the police.

What it means: Under Section 8(a)(1) of the NLRA an employer may 
seek to have the police take action against labor protestors if the 
employer is motivated by a reasonable concern regarding public 
safety or interference with its legally protected interests.  Here, the 
casino raised concerns that the union’s conduct created a safety 
hazard because of the glare created by the spotlight.  The employer 
also contended the projection of the message onto to its building 
constituted a trespass under Pennsylvania law.  Although the Division 
of Advice questioned the merits of the casino’s assertions, it found the 
totality of circumstances failed to show the employer lacked a genuine 
concern about its property rights or that it summoned the police with 
the intention of interfering with the rights of its employees to engage 
in Section 7 activities.

Holdings Acquisition Co. dba Rivers Casino, 43 NLRB AMR 10 
(N.L.R.B., Div. of Advice Oct. 7, 2015).
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